
[2012] 5 HKC 251, [2012] 4 HKLRD 555; and HKSAR v Chan Wing Chung

[2018] HKCFI 2365.

7. (Repealed 52 of 1992 s 3)

[7.01] Enactment history

This section was repealed pursuant to s 3 of the Dangerous Drugs (Amendment)
(No 2) Ordinance 1992 (52 of 1992), commencing on 26 June 1992.

8. Possession of dangerous drug otherwise than for
trafficking, and consumption of dangerous drug

(1) Save under and in accordance with this Ordinance or a licence
granted by the Director thereunder, no person shall—

(a) have in his possession; or

(b) smoke, inhale, ingest or inject,

a dangerous drug.

(2) Any person who contravenes any of the provisions of
subsection (1) shall be guilty of an offence and shall be
liable—

(a) on conviction upon indictment to a fine of
$1,000,000 and, subject to section 54A, to
imprisonment for 7 years; or

(b) on summary conviction to a fine of $100,000 and,
subject to section 54A, to imprisonment for 3 years.

(Amended 67 of 1979 s 252 of 1992 s 4)

[8.01] Enactment history

Pursuant to s 2 of the Dangerous Drugs (Amendment) Ordinance 1979 (67 of
1979), commencing on 3 August 1979, subs (2) was amended by inserting after
‘of $10,000 and’, the words ‘, subject to s 54A,’.

Subsection (2) was substituted pursuant to s 4 of the Dangerous Drugs
(Amendment) (No 2) Ordinance 1992 (52 of 1992), commencing on 26 June 1992.

[8.02] Person

See [4.02] above.
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[8.03] Having in possession a dangerous drug

There is no statutory definition of the word ‘possession’. ‘Possession’ was defined
in the judgment of the Privy Council in Director of Public Prosecutions v Brooks
[1974] AC 862 at 866 as follows:

“In the ordinary used of the word ‘possession’, one has in one’s possession
whatever is, to one’s own knowledge, physically in one’s custody or under one’s
physical control.”

This definition was quoted with approval by the House of Lords in R v Boyesen
[1982] AC 768 at 777 and the Hong Kong Court of Appeal in R v Chan Tat

Kwong and Anor [1990] 2 HKC 188, [1991] 1 HKLR 205 at 213, and R v Tunde
Odizor Olusoji [1992] HKCU 77 (unreported, CACC 105/1991, 18 February
1992).

Insofar as the definition of ‘physical possession’ is concerned, it was held in R v
Hon Sai King (1950) 34 HKLR 319 at 321 that:

Physical possession is not hard to understand. You have a thing in your hand
or in your pocket, or under your control in a room; you may have put a bag
on a railway seat alongside you. If you have immediate custody or control
of it, with the intention to exercise that control, then that is physical
possession.

This was cited with approval in R v Lum Wai Ming [1992] 2 HKCLR 221 at
226-227 and R v Kwong Kui Wing (1996) 6 HKPLR 125 at 142, [1996] HKCU
452. In Warner v Metropolitan Police Comr (1968) 52 Cr App R 373 at 427,
Lord Pearce observed that by physical possession or control, he would include
things in his pocket, in his car, in his room and so forth.

By virtue of s 2 of the Ordinance, a person is deemed to be in possession of a
dangerous drug if it is in his actual custody or held by some other person subject
to his control or for him or on his behalf. Thus, ‘possession’ includes not only
physical possession but also custody and constructive possession: Chan Sun v The
Queen [1956] 40 HKLR 55 at 60; see also: Halsbury’s Laws of Hong Kong (2nd
Edn) Vol 21 on Criminal Procedure at [130.534].

The technical doctrines of the civil law about possession in that physical custody
without ownership is a source of legal rights in the actual custodian against third
parties and about the legal relationships between owner and custodian which bring
about the separation of propriety and possessory rights in chattels is irrelevant to
the field of criminal law: Director of Public Prosecutions v Brooks [1974] AC
862 at 867.

As stated in the definition of ‘possession’ adopted in Director of Public
Prosecutions v Brooks [1974] AC 862, knowledge is an essential ingredient of
it. To establish guilt, the prosecution must prove that the defendant knows that he
has a dangerous drug in his physical possession or custody or under his control.
The allegation in the particulars of offence about the exact nature of the drug is
nothing more than a particular. It is not an ingredient of the offence: R v Tam Chun
Fai [1994] 2 HKC 397 at 401. It was observed in HKSAR v Chui Chi Wai &
Another [1999] 3 HKLRD 841 at 846 [1999] HKCU 1730, [1999] 3 HKC 225,
that whether the defendant knew the name of the drug at the material times is
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irrelevant so long as he had knowledge that he possessed something in the nature
of dangerous drugs. That fact that the defendant thinks that he is trafficking in a
dangerous drug different from that stated in the particulars of offence is irrelevant
to the issue of guilt but it can only be relevant to sentence: R v Tam Chun Fai
(above) at p 402. It is wrong to direct a jury that the defendant is guilty even if he
believes the dangerous drugs concerned to be sweets or aspirin. It was, however,
observed in R v McNamara 87 Cr App R 246 which followed Warner that the
defendant’s mistaken belief that the thing under his control was aspirin was not
enough to prevent him being in possession. See also: Archbold 2019, Chapter 29,
paras 39-47.

In HKSAR v Ng Ning Fu [1999] HKCU 438 (unreported, CACC 418/1998, 18
May 1999), Stuart-Moore JA observed that:

For the purposes of trafficking in any quantity of drugs, a defendant must
be proved to have been in possession of the drugs, that is to have knowingly
had them in his possession for the purposes of trafficking either by having
them in his physical and actual custody or, ..., by having the drugs within
his physical control and intending to have custody of them or to exercise
control over them as and when the occasion requires. A person has physical
control of an object if he knowingly has the ability, as and when the occasion
requires, to use the object to the exclusion of other people or to keep it safe
or away from other people, and intends so to use or keep it. (emphasis
added).

It was held in HKSAR v Kwok Wing Chak [1999] HKCU 1422 (unreported,
CACC 354/1999, 11 November 1999), that the following passage in a direction
to jury is a correct statement of the law in so far as the question of possession is
concerned:

So what then is possession in the context of the present charge? Please note
that you should not equate ownership with possession. In other words, one
may possess an object even though one does not own it. A person has
possession of an object if he knowingly has it in his physical and actual
custody or otherwise was in his physical control and intends to have custody
of it or to exercise control over it, as and when occasion requires. Physical
custody means that an object is on or about the individual’s person. So, if
the individual is carrying the object in his hand or in a pocket of his clothing,
he has it in his possession if (1) he knows it is there; (2) he intends it to be
there; (3) he’s aware of its nature; and (4) he intends to exercise control
over the object as and when required. (emphasis added)

When making directions on possession, it was held in HKSAR v Li Jin [2010] 5
HKC 449, [2010] 4 HKLRD 614 that the judge should warn the jury that
‘something more than knowledge and acquiescence is required’. In that case, the
English case of R v Kousar [2009] EWCA Crim 139 was adopted that the element
of ‘control’ to be proved is control of the drugs themselves and that ‘a finding of
being able to exercise a measure of control ... is not the same as a finding that ...
did exercise control’.

Regarding cases involving drugs being found in a container, Lord Pearce in Warner
at p 307 observed that there was a very strong inference of fact in any normal
case that a man who possessed a parcel also possessed its contents, an inference
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on which a jury would, in a normal case, be justified in finding possession and
that a man who accepted possession of a parcel normally accepted possession of
its contents. However, if the defendant is in control of a box containing dangerous
drugs but he does not have the key to it, it may not be appropriate for the judge to
direct the jury along the lines used by Lord Pearce in relation to an inference of
knowledge which could be reached on the facts: R v Wong Kwok Keung [1994]
1 HKC 225.

Bokhary JA, as he then was, in R v Cheung Kwok Kuen [1996] 3 HKC 391, 400
observed that Warner did not lay down a model direction on possession to be given
to juries in all cases involving possession and that the sort of direction which was
appropriate in Warner might not be appropriate in all drug cases.

Regarding knowledge of the nature of the dangerous drugs, it was held in HKSAR
v Kwok Wing Chak (above), that it was entirely proper for the jury to draw
inferences from the amount of dangerous drug on the question of knowledge and
also on the question of trafficking.

It may not always be necessary for the prosecution to prove that the offender has
‘actual knowledge’ that he was carrying a dangerous drug. There are some rare
cases that ‘constructive knowledge’ (which is sometimes called ‘shut-eye’
knowledge) is sufficient. An example would be a case in which, a man, despite
his suspicions about what he was being asked to do, accepts a huge sum of money
for making a relatively easy delivery of what happen to be dangerous drugs but
seeks to avoid the legal consequences simply by not asking any question for fear
of the awkward answer which he might get: R v Law Wai Choi [1997] HKLRD
555, 561 and R v Cheung Kwok Kuen [1996] 3 HKC 391 at p 399. However,
the Court of Appeal in HKSAR v Yang Yulan [2013] 4 HKLRD 170 indicated
that ‘such knowledge of a material circumstance is rarely relevant and its relevance
is confined to rare cases.’ (at paras 23 to 25).

In R v Wong Wing Yui & Anor (above); Silke VP observed that the defendant who
bought dangerous drugs for the purpose of supplying both himself and his friend
could be liable for trafficking in the sense of supplying or dealing with the drugs.

See also [47.02] below for presumptions of possession and knowledge.

[8.04] Smoke, inhale, ingest or inject a dangerous drug

‘Smoke’ in this context means ‘inhale and exhale the smoke of some substance
from a pipe or instruments alike’: The New Shorter Oxford English Dictionary,
Thumb Index Edition. ‘Inhale’ in this context means ‘take smoke of some
substance into the lungs’: The New Shorter Oxford English Dictionary, Thumb
Index Edition. ‘Inject’ or ‘injection’ means ‘injection into any person by a
hypodermic syringe or any other method’: see s 2 above.

[8.05] Imprisonment

See [4.11] above. Where an accused was convicted of simple possession contrary
to s 8 (rather than trafficking), the courts would give effect to the clear intention
of the legislature and impose sentences higher than the norm, which pertained prior
to 26 June 1992. The relevant sentence would also take into account the quantity
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